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Customs Boot Camp Agenda
 Session V

 Responding to CF-28s, 29s, liquidated damages, seizures, and CBP penalties

 Hidden Dangers – Antidumping and Countervailing Duties/ IPR violations

 FDA, FCC, FTC and other alphabet soup agencies 
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 Responding to CBP Forms 28
 Most common method for CBP to obtain information about 

transaction or to request sample.
 Generally sent to broker/filer and importer if CBP has mailing 

information
 Commonly issued inquiry for classification, valuation, 

AD/CVD, FTA verification, and marking
 Importer has 30 days from date to respond with information 

and/or provide sample
 Failure to respond or inadequate response will result in 

adverse action and/or further investigation
 CAUTION!  Should review response with Broker or legal 

Counsel
 CF-28 will not (normally) preclude a “Prior Disclosure”
 DANGER -- With ACE, importer may select to receive 

electronically (broker will not receive a copy!)

Responding to CBP Forms 28 
and 29s
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 CBP Forms 29
 Communicates CBP action on entry prior to liquidation.
 Generally but not necessarily issued after CF-28
 Action may be “proposed” or “taken”
 If “proposed” importer has 20 days to respond with 

legal or factual objections
 If “taken” importer must “protest” action after 

liquidation of entry (unless marking) (may protest 
immediately)

 May not preclude a “prior disclosure”
 Red flag to investigate prior transactions
 DANGER -- In ACE, Importers have option to receive 

CF-29’s electronically. 

Responding to CBP 
Forms 28 and 29s
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Types Of Customs Penalties
 Commercial Fraud and Negligence Penalties (19 U.S.C. 1592)
 Drawback Penalties (19 U.S.C. 1593a)

 Recordkeeping Penalties (19 U.S.C. 1509)

 Liquidated Damages 
 Penalties for Unlawful Importation (19 U.S.C. 1595a(c))

 Counterfeit Trademark Penalties (19 U.S.C. 1526(f))
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Customs Publications On Fines & Penalties

 Reasonable Care (1/98) 

 ABC's of Prior Disclosure (5/01) 

 Customs Enforcement of Intellectual 
Property Rights (6/99, Revised 
8/01) 

 Customs Administrative 
Enforcement Process: Fines, 
Penalties, Forfeitures and 
Liquidated Damages (4/2000, 
Revised 6/00, 10/01) 

 Mitigation Guidelines: Fines, 
Penalties, Forfeitures and 
Liquidated Damages (4/02)

8/25/2016

http://www.customs.gov/imp-exp1/comply/icp021.pdf
http://www.customs.gov/imp-exp1/comply/icp028r2.pdf
http://www.customs.gov/imp-exp1/comply/icp035r2.pdf
http://www.customs.gov/imp-exp1/comply/icp052v10.pdf
http://www.customs.gov/imp-exp1/comply/icp069.pdf


Liquidated damages, seizures, 
and CBP penalties
 Common Elements
 Due Process Notice of Liquidated damages, seizure, or monetary penalty
 May be mailed to importer or received by Broker 
 Notice must specifically identify
 The provisions of law alleged to have been violated

 Description of the specific acts or omissions forming the basis of the alleged violations

 A description of the merchandise and the circumstances

 The identity of each entry, if specific entries are involved; and

 If the alleged violations involve a loss of revenue, the total loss of revenue and how it was computed.

 Give Importer notice of right to administrative petition against seizure, penalty, etc.

 Defer judicial or administrative forfeiture/ correction proceedings until completion of administrative 
process

 Time to Respond:  60 days for LD and monetary penalties; 30 days for seizures 
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Customs Penalties for False 
Statements (19 USC 1592)
 A violation of section 1592 occurs when a “person,” through fraud, 

gross negligence, or negligence: 
√ enters, introduces, or attempts to enter or introduce merchandise by means of
√ any document, written or oral statement, or act that is material and false, or 
√ any omission that is material.

 Importer of Record is always responsible for entry of merchandise

 One who violates the statute is always liable whether or not the importer of record. 
United States v. Golden Ship Trading, 22 C.I.T. 950 (Ct. Int'l Trade 1998); United 
States v. Action Prods. Int'l, 25 C.I.T. 139 (Ct. Int'l Trade 2001)

 United States v. Trek Leather, Inc., 767 F.3d 1288 (Fed. Cir. 2014) 
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Degrees of Culpability Under 
1592: Negligence
 A violation is negligent if done through the failure to exercise the degree of 

reasonable care and competence expected from a person in the same 
circumstances in: 
 Ascertaining the facts or in drawing inferences therefrom, 
 ascertaining the offender's obligations under the statute; or
 Communicating information in a manner so that it may be understood by the recipient.

 A violation is negligent if it results from failure to exercise reasonable care and 
competence to: 
 ensure that statements made and information provided in connection with the importation of 

merchandise are complete and accurate; or

 perform any material act required by statute or regulation. 
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Degrees of Culpability Under 1592: 
Gross Negligence and Fraud
 Gross Negligence 

An act (or omission) done with:
 actual knowledge of or wanton disregard for the relevant facts and

 With indifference to or disregard for the offender's obligations under the statute

 CBP must establish facts to support higher level of culpability  

 Fraud 
 A violation is fraudulent if

• a material false statement, omission, was committed (or omitted) 
• knowingly, i.e., done voluntarily and intentionally, as established by clear and 

convincing evidence.
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Statutory Penalties Under 1592
 Negligent Violations
◦ Statutory Penalty
◦ 2 times loss of revenue or domestic value
◦ 20% of dutiable value of merchandise if violation does not involve loss of revenue

 Statutory Penalty For Grossly Negligent Violations
◦ 4 times loss of revenue or domestic value
◦ 40% of dutiable value of merchandise if no revenue loss

 19 U.S.C. 1592(d)

in addition to penalties for violations of section 19 U.S.C. 1592(a), 
Customs also may issue a demand for unpaid duties.

emacfarlane
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Restoration of Duties and 
Statute Of limitations

 Section 1592(d) cont., 

(d) Deprivation of lawful duties, taxes, or fees

Notwithstanding section 1514, if the United States 
has been deprived of lawful duties, taxes, or fees as a 
result of a violation of subsection (a), Customs shall 
require that such lawful duties, taxes, and fees be 

restored, regardless of a monetary penalty is 
assessed.

 If there is no “negligence” under “sub-
section (a),” there can be no restoration of 
“lawful duties”

 Reasonable Care defense to violation

 19 U.S.C. Code § 1621 – Statute of 
Limitation 
 no suit or action for violation of section 1592, 

may be instituted unless commenced within 5 
years after the date of the alleged violation or, 

 if such violation arises out of fraud, within 5 years 
after the date of discovery of fraud.

 Waivers of Statute of Limitations

 If violations go back 4 or 5 years, CBP will 
requests 2 yr waiver of Statute of Limitations or

 Deny administrative consideration of case

 See CUSTOMS DIRECTIVE NO. 4410-014 
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Mitigation of Section 1592 Claims
 Customs may mitigate section 1592 penalties to 

amounts within the following ranges:

 Negligence –

o from a minimum of 0.5 times to a maximum of 2 times the 
total duty loss or

o 5% to 20% of the dutiable value in non-revenue loss cases

 Gross negligence –

o from a minimum of 2.5 times to a maximum of 
4 times the total duty loss, or

o 25% to 40% of the dutiable value in non-
revenue loss cases

Fraud –

 from a minimum of 5 times to a maximum of 8 
times the total duty loss, or

 50% to 80% of the dutiable value in non-
revenue loss cases
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19 USC 1618 Mitigation 
Factors

 Customs considers various mitigating 
and aggravating factors
◦ Mitigating factors include: 

 contributory Customs error,

 cooperation with the investigation, 

 immediate remedial action, 

 inexperience in importing, and 

 prior good record.

Aggravating factors include: 

 obstructing the investigation, 

 withholding evidence, 

 providing misleading information 
concerning the violation, 

 textile transshipment, and 

 prior substantive 1592 violations with a 
final administrative finding of culpability.
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Prior Disclosure For 1592 
Violations

 liability for a violation of 1592 can be substantially mitigated by filing 
a “prior disclosure.”

 Parties are not required to make a prior disclosure. They ELECT to 
disclose the violation to customs 

 If a party elects to make a "disclosure" of a violation - -
◦ the party receives reduced penalties... 
◦ the penalty is "zero" if the importations involve unliquidated (i.e., "open") Customs entries 

and no fraud is involved.
◦ If the entries are liquidated (i.e., "closed or finalized") and no fraud is involved, the penalty 

is the interest on the loss of duties. 

◦ If a fraudulent violation is disclosed, the penalty is reduced from the normal 
assessment of the domestic value of the goods to
◦ 1 times the duty loss
◦ if the violation involves no duty loss - the penalty is reduced to 10 per cent of the value of 

the merchandise. 
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Prior Disclosure For 1592 
Violations

A “prior disclosure” notifies Customs of the 
existence of a violation of law:
◦ Describes the type of the violation and the merchandise 

involved

◦ Time period or customs entries involved

◦ Sets forth the correct information that should have been 
provided

◦ Tenders loss of revenue or agrees to do so within 30 days 
of finding by Customs of actual loss of revenue.
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Prior Disclosure
 ”Disclosure" must be made before or 

without knowledge of a formal Custom 
investigation of the violation 

◦ means that the disclosure must be made before a 
Customs has discovered facts or circumstances that 
give rise to the belief that a possible violation exists, 
and records that information in writing.

◦ If a formal investigation has been commenced, then 
the burden is on the disclosing party to establish that 
disclosure was made without knowledge of the 
investigation
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Common Prior Disclosure 
Questions

 What period should be covered by a disclosure?

 Must the disclosure be in writing?

 What information should be in the in the disclosure?

 What if I don’t have all of the required information?
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Liquidated Damage Claims
 Law requires a bond be filed by the importer, and 

other custodians of merchandise, to ensure 
compliance.

 Bond is a contract between the principal (e.g., 
importer, carrier, warehouseman, etc.) and the 
surety with Customs as the beneficiary.

 Surety and importer agree to pay a specified 
amount if there is a breach of the bond conditions

 Surety is liable up to bond amount if importer does 
not pay.
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Claims For Liquidated Damages
 May issue a claim for liquidated damages in an 

amount prescribed under the regulation for the 
type of breach involved, e.g., 

 failure of the importer to comply with a proper request 
to redeliver merchandise to Customs custody for 
Marking

 late filing or non-filing of an entry summary;

 late payment or non-payment of estimated duties;

 temporary importation violations;

 failure to redeliver merchandise into customs custody; 
and

 carnet violations (i.e., violations pertaining to the 
temporary importation of certain types of merchandise).

 failure to redeliver FDA rejected foods.

8/25/2016 © 2016 Tuttle Law Offices 20



Mitigation Or Cancellation Of 
Claims For Liquidated Damages

 Customs may cancel any claim for 
liquidated damages made against a bond 
upon payment of a lesser amount
 Guidelines for bond cancellation are published. 

 Current guidelines appear in T.D. 94-38, which 
covers claims relating to:
• Late filing of entry summaries, 
• TIBs, 
• failure to redeliver merchandise to Customs 

custody, 
• bonded warehouses, foreign trade zones, 
• Shipper’s Export Declaration (SED) and outbound 

(export) violations.
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Liquidated Damages: Mitigation 
Amounts
 Non-filing or late filing of entry summary: $100 or $200 plus payment of all estimated duties 

due plus interest.

 Temporary Importation Bond breaches: From one to five percent (1 to 5%) of the claim but no 
lower than $100 (late filing of export documents), to no relief (double the duties, taxes and fees 
if the merchandise is not exported or destroyed).

 Failure to timely redeliver to Customs custody: 

 From one to five percent (1 to 5%) of the claim but no lower than $100 (merchandise redelivered 
beyond the permissible Customs Administrative Enforcement Process time period), 

 no relief (up to three (3) times the value of the goods) for restricted or prohibited merchandise.
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Customs Seizures & 
Forfeitures
 Property may be “seized” for certain violations of the Customs and related laws, i.e.,

 FDA or other OGA violations

 IPR violations

 In a seizure, a government takes physical possession of the merchandise 

 Ownership in the seized merchandise is transfer to the Government through 
appropriate judicial or administrative means, and the seized property becomes the 
property of the Federal government 

 The owner and any other claimants lose their interest in the property 
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Seizures & Forfeitures
There are two types of seizures
 The first is where a law provides for “forfeiture” of the property, including:

• prohibited merchandise (e.g., controlled substances, counterfeit goods, etc.);

• restricted merchandise (e.g., restrictions imposed by textile quota agreements, Consumer 
Product Safety Commission, Foreign Assets Control, Environmental Protection Agency, 
Food and Drug Administration/USDA, etc.);

• Undeclared, unreported or smuggled merchandise; and 

 In the second type of seizure, the property is seized to secure payment of a 
monetary penalty.

• If the penalty is not paid, the property will be sold to pay the penalty.
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Penalties for Importation Contrary 
to Law  (19 U.S.C. 1595a(c))
Merchandise may be seized and forfeited if -
 Subject to any restriction or prohibition which is imposed by law relating to health, safety, or 

conservation and the merchandise is not in compliance;

 requires a license, permit or other authorization and the merchandise is not accompanied by such 
license, permit, or authorization;

 Merchandise or packaging in which copyright, trademark, or trade name protection violations are 
involved;

 Merchandise is marked intentionally in violation of section 1304 (marking); or

 Importer has received written notices that previous importations of identical merchandise from the 
same supplier were found to have been marked in violation of section 1304
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Counterfeit Trademark 
Penalties (19 U.S.C. 1526(f))
 Section 1526(e) provides for the seizure of merchandise bearing a counterfeit mark, imported 

in violation of 15 U.S.C. 1124, and the forfeiture of such merchandise in the absence of written 
consent of the trademark owner.

 Section 1526(f) provides for fines against anyone who directs or assists the importation of 
merchandise that is seized pursuant to 19 U.S.C. 1526(e). 

 Customs will assess section 1526(f) penalties as follows:
 First seizure – penalties up to the value of the genuine merchandise based on the manufacturer's 

suggested retail price (MSRP).
 Subsequent seizures – penalties up to twice the value of the genuine merchandise based on the MSRP.
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Counterfeit Trademark Penalties 
(19 U.S.C. 1526(f))
 Customs can mitigate section 1526(f) penalties to amounts within the following 

ranges:

 First offense with mitigating, but no aggravating factors: 10-30% of the MSRP of the seized 
goods.

 First offense with aggravating factors or second offense with no aggravating factors: 30 -50% 
of the MSRP of the seized goods.

 Second offense with aggravating factors or third/subsequent offense: 50-80% of the MSRP 
of the seized goods.

 Customs applies the same mitigating and aggravating factors previously set forth concerning 
the mitigation of penalties.
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Hidden Dangers – Antidumping and 
Countervailing Duties/ IPR violations
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Are my Goods Subject 
to AD or CVD orders?

Monitoring for new cases
 Must monitor Websites (ITA or ITC) 

or Federal Register for notices of 
Initiation of Investigation

 Section 701 (countervailing duty) & 
731 (antidumping duty) petition 
published by ITC

 http://www.usitc.gov/petitions_and_c
omplaints/index.htm

 Commerce will publish a Notice of 
Initiation in the Federal Register. 
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Are my Goods Subject 
to AD or CVD orders?
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CBP Website: adcvd.cbp.dhs.gov 
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http://www.cbp.gov/document/guidance/adcvd-cases-and-
messages
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ADD/CVD Standard Operating Procedure 
(Example)

Develop a program for identifying merchandise actually or potentially 
subject to ADD/CVD
-- Managing customs brokers selected by the company
-- Ensuring team members have adequate knowledge in order to carry out ADD/CVD 

specific tasks
-- Facilitating interdepartmental communication
-- Develop and maintaining records to substantiate all case numbers assigned to imports
-- Records -- Maintaining current non-reimbursement statements for all subject products
-- Performing quarterly post entry audits of entries to ensure internal controls with respect 

to ADD/CVD are adequate and being followed
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ANTIDUMPING/COUNTERVAILING DUTIES –
Internal Controls

TARIFF 
CLASSIFICATION  

& ADD/CVD  
PROCEDURES

NEW PRODUCT 
ADD / CVD 

DETERMINATION 
PROCEDURES

BROKER 
MANAGEMENT 

CONTROLS

ADD/CVD      
POST ENTRY 

AUDIT CONTROLS
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ADD/CVD Broker Management Controls (Example)

Brokers should be required to enter merchandise in accordance with a HTS and ADD/CVD Database provided by the 
Importer.

Brokers should be required to inform Importer of any ABI or ACE alerts with respect to ADD/CVD so that the 
Importer can determine if the product is subject to ADD/CVD orders.  

If ADD/CVD is applicable, the broker will enter the importation under the appropriate ADD/CVD case numbers on 
entry.
If ADD/CVD is not applicable, the broker will proceed to file the entry without applying ADD/CVD.
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ADD/CVD: Importance of 
Classification

© 2016 TUTTLE LAW OFFICES 36

HTS accuracy is critical in managing ADD/CVD compliance.
Imports of the subject merchandise are provided for under the following HTS numbers.
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Hidden Dangers 
– IPR violations
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Hidden Dangers 
– IPR violations
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Hidden Dangers – IPR 
violations

 Common problems with electronics, electrical machinery and appliances, cables and media, etc.

 Products and or packaging may contain certification marks such as “UL” or industry standards like “DVD,” Apple 
marks, Windows  etc., 

 Importers should have a program in place to view product labeling and packaging from suppliers for 3 rd party IP 
marks

 If 3rd party marks are on product or packaging, request copy of use authorize

 Review any marks against CBP data base.  
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Hidden Dangers – IPR violations
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