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Foreien CurreNncies— Variances from quarterly rates for December
1990 (continued):

New Zealand dollar {(continued):
December 24, 1990 .. ... ... ... ... .. i, BB5500
December 26,1990 ........ ... . ... .. .. 586000
December 27,1990 ... ... ... ... . . .. . . i, 585000
December 28,1990 ....... . ... i 586500
. December 31,1990 ... 586500
Portugal escudo:
December 10,1990 ........ ... ... ... ... i, $0.007672
(L1Q-03-01 8:NISD CIE)
Dated: January 2, 1991
MicHAEL MITCHELL,
Acting Chief,
Customs Information Exchange.
N
(T.D. 91-6)
FOREIGN CURRENCIES

QUARTERLY RATES OF Excmcz: January 1 TuroveH March 31, 1991

The table below lists rates of exchange, in United States dollars for
certain foreign currencies, which are based upon rates certified to the
Secretary of the Treasury by the Federal Reserve of New York under
provisions of 31 U.5.C. 5151, for the information and use of Customs of-
ficers and others concerned pursuant to Part 159, Subpart C, customs
Regulations (19 CFR 159, Subpart C).

s,

Country - Name of currency dollars

Austialia .................... Dollar .......oviriiirninevnnns $0.773500
Agstria ....................... Schilling ........ccvvieiiainen. 0.0953562
Belgium ...................... Franc ..ot 0.032552
Brazil .......... .o, Cruzado.........ovnvennnvnnnns N/A
Conada ...... P ieeen s Dollar ,...v.vviirrrnnriraanns 0.864006
Ching, PR. ....... ... L. Renminbiywan ................. 0.191016
Denmark .............c.0000nn Krone ......c.iiininniinnnnnn 0.174246
Finland .......covvenrnnnnennns Markka .........c0iiiiinnrnnan 0.277662
France ........c.cceevvvnnevnns Franc .........viiiinionnnenn 0.197161
Germany ......eceeiecriariannn Deutchemark .................. 0.671141
HongKong ............co0cnunn Dollar ........ iiiiiiiinnais 0.128279
India .......c.ciiiniiinnnnn, Rupee ..........c.coneemniiaunn 0.055249
0+ SN Rial ... iiirenirens N/A
Ireland .............c0vvrrnenn Pound ........cviivvviavernns 1.787000
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ForeiGN CURRENCIES — Quarterly rates of exchange: January 1 through
March 31, 1991 {(continued);

Uus.

Country Name of currency doliars

Malaysia ...................... Dollar ......... e, L. $0.369208
Mexico ...........cco0evuenn, Peso ................coout N/A
Netherlands ................... Guilder ..............oo L. 0.596238
NewZealand .................. 0.591800
Norway .................ooll, 0,170999
Philippines .................... N/A
Portugal ...................... 0.007627
Smgapore. ..................... 0.567355%
80th Africa, Republicof ........ 0.392465
Sp.am ........................ 0.010517
Srilanka ............ccoiuuu.. 0.024846
Sweden ...............c..u.un.. 0.178492
Switzerland ................... 0.792267
Thz_iiland' ...................... 0.039635
United Kingdom ............... 1.942500
Venezuela . .................... N/A

(L1Q-03-01 S:NISD CIE}
Dated: January 2, 1991,
Micuaer, MITCHELL,
Acting Chief,

Customs Information Exchange.

(T.D. 91-7)

TARIFF TREATMENT AND COUNTRY OF ORIGIN MARKING
OF SETS, MIXTURES, AND COMPOSITE GOODS

AGENCY: U.S. Customs Service, Department of the Treasury.
ACTION: Interpretative rule.

SUMMARY: This document sets forth the position of the U.S. Customs
Service regarding certain issues that have arisen concerning the tariff
treatment and country of origin marking of sets, mixtures, and compos-
ite goods. Specifically, these issues are: (1) the dutiable status of such
collections where a portion of the goods consists- of American-made
goods returned to the U.S. and/or articles assembled abread in whole or
in part of U.S. components; (2) the manner in which eligibility for the
special tariff treatment programs (e.g., Generalized System of Prefer-
ences (GSP) and Carjbbean Basin Initiative (CBI)) is determined for
sets, mixtures and composite goods; and (3) the proper application of
country of origin marking requirements to such collections.
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FOR FURTHER INFORMATION CONTACT:

Regarding issues 1 and 2, Craig Walker, Commercial Rulings Divi-
sion, Office of Regulations and Rulings, U.8. Customs Service, 1301
Constitution Ave., NW., Washington, D.C. 20229, (202) 566-2938.

Regarding issue 3, Lorrie Rodbart of the same office. '

SUPPLEMENTARY INFORMATION:

BACKGROUND

_ The classification of imported merchandise under the Harmonized
Tariff Schedule of the United States (HTSUS) is governed by the Gen-
eral Rules of Interpretation (GRI's) of the HTSUS, taken in order. The
principles set forth in the GRI’s determine whether merchandise, con-
sisting of two or more materials or components which are shipped to-
gether, is classifiable in a single tariff provision, or whether each of the
r{lfe_ttiriiais or components comprising the merchandise is separately clas-
sifiable. :

This ruling concerns the tariff treatment and country of origin mark-
ing of imported sets, mixtures and composite goods which are classifi-
able under one provision of the HTSUS pursuant to the GRD’s.
Consideration of the issues discussed below first requires an under-
standing of the relevant GRI's. GRI 1 provides that:

* * * classification shall be determined accordingto the terms of the
headings and any relative section or chapter notes, and, provided
such headings or notes do not otherwise require, according to
[GRI’s 2 through 6].
The Explanatory Notes, which constitute the official interpretation of
the HTSUS at the international level, state in regard to GRI 1 that the
phrase “provided such headings or notes do not otherwise require” is
“intended to make quite clear that the terms of the headings and any
relative Section or Chapter Notes are paramount, i.e., they are the first
consideration in determining classification,” Thus, sets or mixed or
composite goods which are specifically described in a single heading are
classifiable in that heading pursuant to GRI 1.
GRI 3(a) states that the heading which provides the most specific de-

" scription shall be preferred to headings providing a more general de-

scription. However, when two or more headings each refer to part only
of the materials or components contained in a set put up for retail sale or
mixed or composite goods, those headings shall be regarded as equally
specific and GRI 3(b) shall be used.

GRI 3(b) governas the classification of mixtures, composite goods con-
sisting of different materials or components, and goods put up in sets for
retail sale that are not classifiable by reference to one of the preceding
GRI’s. Accordingto GRI 3(b}, sets or mixed or composite goods are clas-
sified as if they consisted of the material or component that imparts the
essential character to the goods. The meaning of the term “composite
goods” and “goods put up in sets for retail sale” is set forth in the Ex-
planatory Notes relating to GRI 38(b}. If a collection of components or
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items does not meet the criteria in the Explanatory Notes for “compos-
ite goods” or “goods put up in sets for retail sale,” each component or
item is separately classifiable.

GRI 3(c) provides that when goods cannot be classified by reference to
GRI 3(a) or 3(b), they shall be classified under the heading which occurs
last in numerical order among those which equally merit consideration.
Thus, for example, GRI 3(c) will be used when no single item in a set can
be said to impart the essential character to the set.

ISSUE 1. Tariff treatment of sets, mixtures and composite
goods where a portion of the goods consists of American-
made goods returned to the U.S. and/or articles assembled
abroad wholly or partly of U.S. fabricated components.

A, American goods returned:

Subheading 9801.00.10, HTSUS, provides for the duty-free entry of
merchandise of U.S. origin which is returned to the U.S. without having
been advanced. in value or improved in condition by any process of
manufacture or other means while abroad. The courts have held that
the packaging abroad of products of U.S. origin, even for the purpose of
retail sale, will not preclude classification under item 800.00, Tariff
Schedules of the United States (T'SUS) (the precursor provision to sub-
heading 9801.00.10, HTSUS), when there is no improvement in condi-
tion or advancement in value of the products themselves, apart from
their containers. See United State v. John V. Carr & Sons. Inc., 69
Cust.Ct. 78, C.D. 4377 (1972), aff’d 61 CCPA 52, C.A.D. 1118 (1974).

In a recent case, Superscope, Inc. v. United States, 13 CIT 997, 727
F.Supp. 629 (CIT 1989), the court held that certain glass panels of U.S.
origin that were exported, repacked abroad with certain foreign compo-
nents, and returned to the U.S. as part of unassembled audio cabinets,
were entitled to duty-free entry under item 800.00, TSUS. The court
reasoned that the U.S.-origin panel portion of the unassembled cabinet
(classified, as an entirety, as “furniture, and parts thereof, * * * of
wood” ) was “not ‘advanced in value or improved in condition * * * while
abroad,” but [was] merely repacked.” Although the Superscope case
concerned the TSUS, not the HTSUS, the decision is believed to be
equally applicable to similar situations arising under the HTSUS since
item 800.00, TSUS, and relevant Schedule 8, TSUS, headnotes were car-
ried over virtually unchanged into the HTSUS. Telexed instructions
dated March 6, 1990, to Customs field offices regarding Superscope, ad-
vised that claims for subheading 9801.00.10, HTSUS, treatment for
components or items comprising & portion of imported unassembled ar-
ticles, sets, composite goods, and other such combinations, shall be
granted for those components or items satisfying the conditions and re-
quirements of this tariff provision. .

Certain questions not addressed in the March 6, 1990, telex have
arigen in connection with the application of the GRI’s to sets, mixtures,
and composite goods where a portion of the goods consists of American
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goodsreturned. The first question concerns whether GRI 3(b) should be
used to determine the tariff classification of a set or mixed or composite
goods where a portion of the goods is entitied to free entry under HTSUS
subheading 9801.00.10, HT'SUS. It can be argued, for example, that if
two items in a four-item set are granted subheading 9801.00.10,
HTSUS, treatment, the remaining two foreign-origin items may no
longer qualify, by themselves, as a set and, therefore, each item should
be separately classified. However, we do not subscribe to this view.

In our opinion, a set or mixed or composite goods can exist, within the
meaning of GRI 3(b), even though a portion of the collection consists of
American goods returned. This view is consistent with the Superscope
decision, in which the court clearly treated the U.S.-origin glass panels
as part of the single tariff entity (unassembled furniture) for tariff clas-
sification purposes even though the glass panels separately qualified for
entry under item 800.00, TSUS. Similarly, the presence of American
goods returned in a set (also containing foreign-origin items) should not
destroy the identity of the set and frustrate the purpose of GRI 3(b),
which is to facilitate the classification of sets, mixtures and composite
goods by permitting the components or items to be classified under a
single HTSUS heading. Thus, GRI 3(b) (and, if applicable, GRI 3(¢))
should be used to determine the tariff classification of a set or mixed or
composite goods where a portion of the collection consists of materials or
items qualifying for subheading 9801.00.10, HTSUS, treatment,

The next question concerns how the classification of a set or mixed or
compogite goods pursuant to GRI 3(b) or 3(c) is affected by the presence
of American goods returned in the collection. With respect to GRI 3(b),
no apparent problem is presented where, for example, an item in a set
not imparting the essential character to the set qualifies for free entry
under subheading 9801.00.10, HTSUS. Under these circumstances,
only the U.S.-origin item will receive free treatment under this tariff
provision while the remainder of the set will be dutiable at the rate ap-
plicable to the foreign-origin item which imparts the essential character
to the set. In Headquarters Ruling Letter (HRL) 555201 dated April 11,
1990, U.8.-origin paper labels were merely packed abroad with foreign-
origin plastic index tabs, creating “goods put up in a set for retail sale,”
within the meaning of GRI 3(b). We determined that the foreign-origin
tabs imparted the essential character to the set and, therefore, the set
was dutiable at the rate applicable to the tabs, with a classification al-
lowance permitted under subheading 9801.00.10, HTSUS, for the cost
or value of the U.S.-origin labels.

However, a more difficult problem is presented when the item qualify-
ing for subheading 9801.00.10, HTSUS, treatment imparts the essen-
tial character to the set. It may be argued in such a case that duty-free
treatment under this tariff provision should be accorded not only to the
U.8.-origin item but to the foreign-origin items in the set as well. This
position was adopted in HRL’s 554935 dated April 10, 1989, and HRL
085967 dated March 2, 1990 (abstracted as C.5.D. 90-72(2)). However,
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we have reconsidered this view and determined that it not only is incon-
sistent with U.S. Note 1, Chapter 98, HTSUS, but leads to results not
intended by GRI 3(b) or 3(c).

U.S. Note 1, Chapter 98, HTSUS (the chapter encompassing special
classification provisions, including subheadings 9801.00.10 and
9802.00.80, HTSUS), provides as follows:

The provisions of this chapter are not subject to the rule of relative
specificity in general rule of in_ter%l:etation 3(a). Any article which
is described in any provision in this chapter is classifiable in said
provision if the conditions and requirements thereof and any appli-
cable regulations are met. (Emphasis added). .

The “conditions and requirements” of subheading 9801.00.10, HTSUS,
are (1) that the article be a product of the U.S.; and (2) that it not be ad-
vanced in value or improved in condition by any means while abroad.
Granting duty-free treatment under subheading 9801.00.10, HTSUS,
toitemsin aset (e.g., foreign-made items) which do not meet these “con-
ditions and requirements” would clearly contravene the plain meaning
and intent of the referenced U.S. Note. Moreover, construing GRI 3(b)
to mean that when the material or item which gives a set its essential
character is entitled to free entry as American goods returned, then the
entire set is entitled to such treatment, will inevitably lead to absurd re-
sults. Consider, for example, a set consisting of 15 items, only one of
which satisfies the “conditions and requirements” of subheading
9801.00.10, HTSUS. If the single U.S.-origin item imparts the set’s es-
gential character, then the above interpretation of GRI 3(b) would re-
sult in the 14 foreign-made items also receiving free treatment. A
similarly absurd result would be reached where none of the items in the
15-item set can be said to give the set its essential character. Beinglast
in numerical order, subheading 9801.00.10, HTSUS, would render all of
the items in the set duty free by application of GRI 3(c). Webelieve there
is no question that the application of GRI's 3(b) and 3(¢) was never in-
tended to result in granting American goods returned status to foreign-
made materials or components in a set or mixed or composite goods.

Consistent with the foregoing, we conclude that the use of GRI 3(b) or,
if applicable, 3(c), to classify sets or mixed or composite goods should be
accomplished without reference to the eligibility of certain of the mate-
rials or components contained therein for subheading 9801.00.10,
HTSUS, treatment. HRL'’s 554935 and 085967 are modified accord-
ingly. :

Our position on this issue is best understood by applying it to a spe-
cific example. A battery charger kit is imported consisting of a battery
charger of U.S. origin and two rechargeable batteries and a charger
adapter module of Korean origin. As the charger, batteries, and module
are described in different Chapter 1-97, HT'SUS, headings, it is neces-
sary first to determine whether the kit qualifies as “goods put upin a set
for retail sale,” within the meaning of GRI 3(b) and the relevant Ex-
planatory Notes. Finding that it does, the next step is to classify the set
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under a single HTSUS heading by ascertaining which, if any, of the
threeitemsimparts the set’s essential character. Because we determine
that the battery charger gives the set its essential character, the entire
set is classified in the Chapter 1-87, HT'SUS, heading applicable to the
battery charger. Next, it is necessary to determine whether any of the
items in the set are entitled to free treatment under subheading
9801.00.10, HTSUS. In consideration of Superscope and U.S. Note 1,
Chapter 98, HTSUS, we find that only the battery charger meets the
“conditions and requirements” of this tariff provision and, therefore, a
classification aliowance (from the full value of the set) is made for the
cost or value of the charger alone. The practical effect of applying GRI
3(b) in this manner is that the foreign-made batteries and adapter are
assessed duties at the rate applicable to the battery charger as if this
item were ineligible for subheading 9801.00.10, HTSUS, treatment,

B. Articles assembled abroad in whole or in part of U.S. fabricated
components:

Subheading 9802.00.80, HTSUS, provides a partial duty exemption
for: :

[alrticles assembled abroad in whole or in part of fabricated coz;x(i)o-
nents, the product of the United States, which (a) were exported in
condition ready for assembly without further fabrication, (b) have
not lost their physical identity in such articles by change in form,
shape, or otherwise, and (¢) have not been advanced in value or im-
‘proved in condition abroad except by being assembled and except by
operations incidental to the assembly process such ag cleaning, lu-
bricating, and painting.

An article satisfying the above conditions and requirements is subject to

aduty upon the full value of the imported assembled article, less .the cost

or value of the U.8.-origin components assembled therein, prov;ded the

documentary requirements of section 10.24, Customs Regulations (19

CFR 10.24), are met, .

The above analysis regarding subheading 9801.00.10, HT'SUS, also is
applicable, in large part, to situations in which a portion of a set or maxt_ed
or cornposite goods consists of components or items assembled abroad in

- whole or in part of U.S.-origin fabricated components. If, for example, a

set consists of an item(s) which has been assembled abroad in whole or
in part of U.S.-origin components, as well as an item(s) qf foreign manu-
facture, duties will be assessed pursuant to subheading 9802.00.80,
HTSUS, upon the full value of the set less the cost or value of the U.S.
fabricated components. This, of course, assumes that the assembled ar-
ticle meets the conditions and requirements of this tariff provision. The
duty rate to be applied to the dutiable value of the set will l?e determu.ied
by classifying the entire set pursuant to the GRI’@ gs if subheading
9802.00.80, HTSUS, were inapplicable to any portion of the set. See
U.S. Note 4 (b), subchapter 11, Chapter 98, HTSUS. _ _
An illustration of the above discussion follows: A he_tirdx_'essmg set is
imported consisting of a comb, brush, and electric hair clippers, all of
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Mexican manufacture, and scissors assembled in Mexico of U.S.-origin
components (which meet the conditions and requirements of subhead-
ing 9802.00.80, HTSUS), All four items are described in separate Chap-
ter 1-97, HTSUS, headings, and the set qualifies as “goods put upina
set for retail sale,” within the meaning of GRI 3(b). Applying GRI 3(b)to
determine the classification of the set, we find that the electric hair clip-
persimpart the essential character to the set. Therefore, the hairdress-
ing set is classified for duty-rate purposes in subheading 8510.20.0000,
HTSUS (“Hair clippers”), which carries a duty rate of 4 percent. This
duty rate is applied against the full appraised value of the set, less the
cost or value of the U.S. fabricated components comprising the assem-
bled scigsors. _ _
If we alter the facts in the above example slightly by changing the
country of origin of the comb from Mexico to the U.S. (the comb is
merely packaged in Mexico with the other items of the hairdressing set),
the same procedure should be used to determine the tariff gtatus of the
set. The first step is to ascertain whether the items qualify as “goods put
up in a set for retail sale.” Next, the entire set is classified pursuant to
GRI 3(b) without regard to the eligibility of any of the items for Chapter
98, HTSUS, treatment. The final step is to determine whether any of
the items in the set is entitled to special tariff treatment under Chapter
98, HTSUS. In this example, the set would be classified for duty-rate
purposesin the HTSUS provision applicable to the electric hair clippers.
An allowance in duty would be made under subheading 9802.00.80,
HTSUS, for the cost or value of the U.S.-origin components comprising’
the scissors/and a classification allowance would be made under sub-
heading 9801.00.10, HTSUS, for the cost or value of the U.S.-origin
comb. Again, special tariff treatment under subheadings 9801.00.10
and 9802.00.80, HTSUS, presumes compliance with the applicable
documentation requirements. C
We note that the preceding discussion relates only to the tariff treat-
ment of sets and mixed and composite goods when a portion of the goods
iseligible for special tariff treatment under certain Chapter 98, HTSUS,
provisions. The above analysis is not applicable to situations in which a
portion of a set or mixed or-composite goods is classifiable in a Chapter
1-97, HTSUS, heading providing for a free rate of duty in the General
Subcolumn. For example, HRL 083470 dated May 17, 1989, concerned
the tariff classification of a foreign-made stuffed doll imported packed
for retail sale with certain foreign-origin accessories (a cradle, stuffed
bear, rattle, and blanket). We determined that the items qualified as
“goods put.up in a set for retail sale” and that the doll imparted the set’s
essential character. We stated that the doll was classifiable in subhead-
ing 9502.10.20, HTSUS, and that dolls of this subheading are subject to
temporary duty suspension under subheading 9902.95.01, HTSUS.
Therefore, it was held that the entire set was classifiable under subhead-
ing 9502.10.20, HTSUS, and entitled to duty-free treatment under sub-
heading 9902.95.01, HTSUS. By the same token, had we determined
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that the cradle, rather than the doll, gave the set its essential character,
the doll would not have been entitled to free treatment but would have.

been dutiable at the rate applicable to the cradie (as would the other
items in the set).

ISSUEIL Eligibility of sets, mixtures and composite goods for
special tariff treatment programs.

This issue concerns the manner in which eligibility for special duty
treatment under one or more of the tariff preference programs is deter-
mined for mixtures, composite goods, and sets. General Note 3(C)(i)(A),
HTSUS, lists the following programs under which special tariff treat-
ment may be provided: CBI, GSP, Automotive Products Trade Act,
Agreement on Trade in Civil Aircraft, U.S.-Canada Free Trade Agree-
ment, and U.S.-Israel Free Trade Area. General Note 3(a)(ii), HTSUS,
states that special rates of duty under one.or more of these programs ap-
ply to those products which are properly classified under a provision for
which a special rate is indicated in the “Special” subcolumn and for
which all of the legal requirements for eligibility for such program(s)
have been met. . _ : '

Thus, as is true in regard to all imported articles, the first step in de-
termining whether sets or mixed or composite goods are entitled to spe-
cial duty treatment under one or more of the tariff preference programs
is 1o ascertain the proper classification of the article pursuant to the
GRI's. If, for example, a particular set is classified by reference to GRI
3(b), the item of the set which imparts its essential character determines
the classification of the entire set. If the “Special” subcolumn opposite

‘the subheading under which the set is classified contains a special duty

rate, then the entire set would be entitled to that special rate, assuming
compliance with the program’s legal requirements. In this regard, see
HRL (084709 dated August 24, 1989, involving composite goods and GSP
eligibility, However, where no such duty rate is indicated for that.sub-
heading, the entire set would be ineligible for the tariff preference pro-
gram, even though items in the set (not imparting the set’s essential
character) would be eligible if classified separately. 5
One of the requirements for duty-free treatment under the CBI, GSP
and U.S.-Israel Free Trade Area programs is that the eligible article
must satisfy the 35 percent value-content requirement. That is, the
sum of the cost or value of the materials produced in the beneficiary
country, plus the direct costs of processing operations performed in the
beneficlary country, must equal or exceed 35 percent of the appraised

value of the imported article. In determining whether this requirement |

has been satisfied with respect to sets or mixed or composite goods
which are classifiable under one subheading pursuant to the GRI’s, the
includable material and direct costs must be compared to the apprmqed
value of the entire collection of materials or components (e.g., the entire
set).

I?‘rior- to August 20, 1990, the GSP program differed from the CBI and
U.S.-Israel FTA programs in that the latter programs included a “prod-
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uct of” requirement, while the GSP did not. This requirement means
that to receive duty-free treatment, an article either must be made en-
tirely of materials originating in the beneficiary country or, if made of
materials from a non-beneficiary country, those materials must be sub-
stantially transformed in the beneficiary country into a new or different
article of commerce. In Madison Galleries, Ltd. v. United States, 688
F.Supp. 1544 (CIT 1988), aff’'d 870 F.2d 627 (Fed. Cir. 1989}, the court
concluded that, under the GSP statute, it is unnecessary for an article to
be a “product of” a GSP country to be eligible for duty-free treatment
under that program. However, section 226 of the recently enacted Cus-
toms and Trade Act of 1990 (Public Law 101-382) includes an amend-
ment to.the GSP statute requiring an article to be a “product of” a GSP
country for it to receive duty-free treatment. This amendment was ef-
fective for articles entered, or withdrawn from warehouse for consump-
tion, on or after August 20, 1990,

Therefore, for articles entered, or withdrawn from warehouse for con-
sumption, before August 20, 1990, the above-described difference be-
tween the GSP and the CBI and U.S.-Israel FTA remains. To illustrate
how thig difference impacts upon sets and mixed and composite goods,
consider again the example of the hairdressing set from Mexico (a GSP
country). Assume for purposes of this discussion that the comb, brush,
and scissors are manufactured in Mexico from materials originating in
Mexico. However, the electric hair clippers are manufactured in Taiwan
{a non-GSP country), imported into Mexico, and merely packaged with
the other items in the set prior to the set’s direct shipment to the U.S.
Pursuant to GRI 3(b), the set is classified in subheading 8510.20.0000,

HTSUS (“Hair clippers”), which is a GSP-eligible provigion. The mere

packaging of the Taiwanese-origin hair clippers with the other items
clearly will not substantially transform the clippers into a “product of”
Mexico. However, this will not, in and of itself, preclude GSP treatmerit
for the set (assuming it was entered before August 20, 1990). Neverthe-
less, no costs relating to the hair clippers may be counted toward the 35
percent requirement. Therefore, to satisfy this requirement, the cost or
value of the materials from which the comb, brush and scissors are
made, plus the direct costs involved in manufacturing those three items,
must equal or exceed 35 percent of the appraised value of the entire set
(including the hair clippers).

The next question concerns whether the same hairdressing set would
be entitled to CBI treatment, assuming that the comb, brush, and scis-
sors are made in Jamaica from Jamaican materials and the hair clippers
are manufactured in Taiwan and imported into Jamaica for packaging
with the other items of the set. Again, the set would be classified in sub-
heading 8510.20.0000, HTSUS, which is a CBI-eligible provision. How-
ever, because the entire imported entity (the set) is not the “product of”
Jamaica, as required by the CBI statute, neither the set nor any part
thereof would be entitled to duty-free treatment under this program. As
a general rule, a collection classifiable in one subheading pursuant to
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the GRI’s will receive CBI treatment only if all of the items or compo-
nents in the collection are considered “products of” the beneficiary
country. The same is now true under the GSP with respect to articles
entered on or after August 20, 1990.

ISSUE IIIL. Application of country or origin marking require-
mentis to sets, mixtures and composite goods.

The specific issue to be addressed here is what effect, if any, will GRI
3(b) have on the country of origin marking requirements of articles clas-
sified by reference to this GRI?

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304},
provides, subject to specified exceptions, that every article of foreign ori-
gin (or its container) imported into the U.S. shall be marked in a con-
spicuous place as legibly, indelibly and permanently as the nature of the
article (or container) will permit, in such manner as to indicate to the
ultimate purchaser in the U.S. the English name of the country of origin
of the article. Part 134, Customs Regulations (19 CFR Part 134), imple-
ments the requirements and exceptions of 19 U.S.C. 1304, Section
134.1(b), Customs Regulations (19 CFR 134.1(b)), defines “country of
origin” as the country of manufacture, production or growth of any arti-
cle of foreign origin entering the U.S. Further work or material added to
an article in another country must effect a substantial transformation
in order to render such other country the “country of origin.”

The primary purpose of the country of origin marking statute is to
“mark the goods so that at the time of purchase the ultimate purchaser
may, by knowing where the goods were produced, be able to buy or re-
fuse to buy them, if such marking should influence his will.” United
States v. Friedlaender & Co., 27 C.C.P.A. 297, 302, C.A.D. 104 (1940).

Neither the statute nor the Customs Regulations contains any provi-
sions regarding the marking of sets, mixtures or composite goods.1 In
the absence of any special requirements, the general country of origin
marking requirements apply, i.e., every article that is imported into the

U.8. must be marked to indicate its country of origin as determined by -

where the article underwent its last substantial transformation.

The tariff treatment of an article under the HTSUS generally has no
effect on the country of origin marking requirements under 19 US.C.
1304. As previously indicated, GRI 3(b) specifies only that sets, mix-

Z'tures and composite goods are classified as if they consisted of the mate-
&rial or component that imparts the essential character to the goods. It
pdoes-not specify that sets, mixtures and composite goods are to be
émarked-as if they consisted of the material or component that imparts
Zthe essential character. Therefore, the classification of a set or mixed or
? 1'The unly provision that relates at all to the marking of such items is section 134.14, Customs Regulations (18 CFR
184.14), entitied “Articles usually combined.” Tt provides that “[wihen an lnported article is of a kind which s uswally
combined with snother article after importation bui before delivery to an ultimate purchaser and the name indicating
the country of origin of the article appears in a place on the article so that the name will be visible after such combining,
the marking shall include, in addition to the name of the country of origin, words or symbola which shall clearly show
that the origin indicated is that of the importod article only and not that of any other article with which the imported

article may be combined after importation” (e.g., to aveid confimsion, an imported perfume bottle made in France tobe
filled with perfume made in the 1.9, would have fo be marked “Bottle Made in France™ ag opposed to “Mede in France™).
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composite goods in one HTSUS subheading by reference to GRI 3(b) is
not determinative of the country of origin marking requirements of the
materials or components which comprise the article. For purposes of 19
U.S8.C. 1304, the relevant inquiry regarding the marking of the materi-
als or components in such a collection is whether such items have been
substantially transformed as a result of their inclusion in the set, mix-
ture or composite good.

This issue was addressed in HRL 084935 dated August 23, 1989 (as
modified in HRL 086895 dated August 17, 1990), which concerned the
proper classification and marking requirements applicable to a “Pocket
Gym” imported from Canada. The “Pocket Gym” consisted of certain
exercise equipment made in Canada, instruction sheets and poster
printed in Canada, and a nylon bag of Korean origin. It was determined
that the “Pocket Gym” qualified as a classification purposes under GRI
3(h). Therefore, as the essential character of the merchandise was im-
parted by the exercise equipment, we held that the “Pocket Gym” (in-
cluding the nylon bag) was classifiable in subheading 9506.91.0030,
HTBUS (“Other articles and equipment for gymnastics, * * *”). With
regard to marking, however, we determined that the Canadian items
should be marked to indicate their Canadian origin and the nylon bag
should be marked “Made in Korea” since, for marking purposes, noth-
ing was done to the bag or the printed materials in Canada that would
change their country of origin. The marking determination was re-
cently affirmed in HRL 733740 dated December 5, 1990.

The same type of analysis would apply to the example of the hairdress-
ing set discussed previously consisting of a comb, brush, scissors and
electric hair clippers. Although the electric hair clippers impart the es-
sential character to the set and thus determine how the collection is clas-
sified, the country of origin marking requirements are determined on
the basis of substantial transformation. None of the items in the hair .
dressing set is substantially transformed as a result of its inclusion in
the set. Therefore, eachitem isrequired tobe marked toindicate its own
country of origin. If one of the items (e.g., the comb) is manufactured in
the U.S,, it would be excepted from marking under section 134.32(m),
Customs Regulations (19 CFR 134.32(m)), pertaining to U.S.-origin ar-
ticles exported and returned.

As in the above examples, in most cases, the mere inclusion of an item
in a collection will not substantially transform it into an article with a
new name, character or use and, therefore, each item must be separately
marked with its own country of origin. (Where the marking of the con-
tainer will reasonably indicate the country of origin to the ultimate pur-
chaser, the container may be marked instead of the individual articles.
See 19 U.S.C. 1304(a)(31(D) and 19 CFR 134.32(d)}. This result is con-
sistent with the purpose of the marking statute since the ultimate pur-
chaser’s decision as to whether to buy the set might be influenced by the
country of origin of any of the items in the set, whether or not an item
gives the set its essential character.
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It is noted, however, that in certain circumstances, the marking of
every item in a collection of goods may not be consistent with the pur-
pose of the statute, or may be impractical and/or undesirable. This may
be because one or more items in the collection are relatively insignifi-
cant and would have no influence on the purchasing decision, because
the items in the collection are too numerous, making it impractical to
specify the country of origin of each item, or for various other reasons,
Therefore, Customs will continue to employ a “common sense” ap-
proach to determine the marking requirements applicable to articles
which comprise a collection of goods.

An example of this approach is found in HRL 555365 dated September
7, 1990, which concerned the tariff treatment and country of origin
marking requirements applicable to U.S.-made junction boxes pack-
aged abroad with foreign-made screws (three to a box) and returned to
the U.8. Customs found that the foreign screws are excepted from the
requirements of 19 U.S.C. 1304 even though nothing was being
done to the screws other than packaging them with U.S. junc-
tion boxes. Applying a “common sense” approach, Customs concluded
that marking of the screws was not required because they lost their
separateidentity and became an integral part of the U.8.-origin junction
boxes as a result of their inclusion in the kit. Customs recognized that
what the ultimate purchaser in the U.S. is buying is a junction box kit
and not individual screws, and that the marking of the screws would not
be consistent with the purpose of 19 U.S.C. 1304. (Because the junction
boxes were excepted from marking under 19 CFR 134.32(m), pertaining
to U.8.-origin articles exported and returned, had marking of the screws
been required, this would have been the only country of origin marking
that would have been required on the junction box container.)

To summarize, GRI 3(b) generally is not relevant in determining the
country of origin marking requirements of sets, mixtures, or composite
goods. The general rule used in determining the country of origin mark-
ingrequirements under 19U.8.C. 1304 of all imported articles of foreign
origin also applies to these types of goods, i.e., the country of origin is the
country where the last substantial transformation occurs, If the materi-
als or components are not substantially transformed as a result of their
inclusion in a set or mixed or composite goods, then, subject to the usual
exceptions, and the “common sense” approach, each item must be indi-
vidually marked to indicate its own country of origin. Because the coun-
try of origin marking requirements of all articles, including those which
comprise a collection of goods, always depends on the particular facts
presented, in close cases, guidance regarding the marking should be
sought from Customs officers prior to importation.

Dated: January 8, 1991.
Harvey B. Fox,

Director,
Office of Regulations and Rulings.
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(T.D. 91-8)

APPROVAL OF LN.C. SURVEYS, INC.
AS A COMMERCIAL GAUGER

AGENCY: U.S. Customs Service, Department of the Treaéury.

ACTION: Noticé of approval of LN.C. Surveys, Inc., as a commercial
gauger,

SUMMARY: LN.C. Surveys, Inc., of Houston, Texas recently applied to
Customs for approval to gauge imported petroleum, petroleum prod-
ucts, organic chemicals and vegetable and animal oils under Part 151.13
of the Customs Regulations (19 CFR 151.13). Customs has determined
that 1.N.C. Surveys, Inc., meets all of the requirements for approvalaga
commercial gauger. _ .
Therefore, in accordance with Part 151.13(f) of the Customs Regula-
tions, I.N.C. Surveys, Inc., 7015 Gulf Freeway, Suite 150, Houston,

Texas 77087 is approved to gauge the products named above in all Cus-
toms districts.

EFFECTIVE DATE: January 8, 1991.

FORFURTHER INFORMATION CONTACT: IraS. Reese, Special As-
sistant for Commercial and Tariff Affairs, Office of Laboratories and
Scientific Services, U.S. Customs Service, 1301 Constitution Avenue
NW, Washington, D.C. 20229 (202-566-2446).

Dated: January 22, 1991.
Joun B. O’LoucHLIN,
Director, _
Office of Laboratories and Scientific Services.

[Published in the Federal Register, February 5, 1991 (56 FR 4668)]

(T.D. 91-9)

EXTENSION OF ANALYSES FOR WHICH CARIBBEAN PETRO-
LEUMINSPECTORS, INC., AN APPROVED CUSTOMS GAUGER,
HAVE BEEN ACCREDITED TO PERFORM

AGENCY: U.S. Customs Service, Departinent of the Treasury.

ACTION: Notice of additional analyses for which Caribbean Petroleum
Inspectors Inc., a Customs approved commercial gauger, have been ac-
credited to perform.





